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In re Jesus COLLADO Munoz, Respondent
File A31 021 716 - York
Deci ded as anended February 26, 1998

U.S. Departnment of Justice
Executive O fice for Immgrati on Review
Board of |mmgration Appeals

(1) A lawmful pernmanent resident of the United States described in
sections 101(a)(13)(CO)(i)-(vi) of the Immgration and Nationality
Act (to be codified at 8 U S.C. 8 1101(a)(13)(C)(i)-(vi)) is to be
regarded as “seeking an admission into the United States for
purposes of the immgration laws,” wi thout further inquiry into the
nature and circunstances of a departure fromand return to this
country.

(2) The Imm gration Judge erred in finding that the Fleuti doctrine,
first enunciated by the United States Supreme Court in Rosenberg
v. Fleuti, 374 U.S. 449 (1963), requires the admission into the
United States of a returning | awful permanent resident alien who
falls within the definition of section 101(a)(13)(C) (v) of the Act,
if that alien's departure from the United States was “brief,
casual , and innocent.”

St ephen D. Converse, Esquire, York, Pennsylvania, for respondent
Jeffrey T. Bubier, Assistant District Counsel, for the Inmgration

and Naturalization Service

Bef or e: Board En Banc: SCHM DT, Chairman, DUNNE, Vice Chairman,
VACCA, HEI LMAN, HOLMES, HURW TZ, FILPPU, COLE, MATHON,
GUENDELSBERGER, and JONES, Board Menbers. Dissenting
Opi ni on: ROSENBERG, Board Menber.

HOLMES, Board Member:

1 On our own notion, we anend the Decenber 18, 1997, order in this
case to include the dissenting opinion.
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The Imm grati on and Naturalization Service appeals froma My 21
1997, decision of an Immgration Judge that ordered termn nated,
wi t hout prejudice, the present renmpoval proceedings against the
respondent . ? The dispositive issue in the Imrgration Judge’s
opi ni on was whether the doctrine of “brief, casual, and innocent”
departure from the United States first enunciated by the United
States Supreme Court in Rosenberg v. Fleuti, 374 U 'S. 449 (1963),
has survived the enactnent of section 301(a) of the |IIlegal
I mm gration Reformand I nm grant Responsibility Act of 1996, enacted
as Division C of the Departnments of Commerce, Justice, and State,
and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,
110 Stat. 3009-546, 3009-575 (“IIRIRA").® The Immgration Judge
concluded that the Fleuti doctrine was applicable to this case and
ordered the proceedings terninated. The |Immgration Judge’s
decision will be vacated, and the record remanded for further
pr oceedi ngs.

. FACTS

The respondent, a native and citizen of the Dom nican Republic, is
a |l awful permanent resident of the United States and has been for
over 25 years. On April 7, 1997, upon his return to the United
States after a 2-week visit to his native country, he was charged by
the Service with inadm ssibility under section 212(a)(2) of the
I mmigration and Nationality Act (to be codified at 8 U S.C
§ 1182(a)(2)), based on a 1974 conviction for sexual abuse of a
m nor . At the hearing before the Inmigration Judge, and in the
I mm gration Judge's decision, the focus was on the continuing
applicability of the FEleuti doctrine and on the character of the
respondent’s departure. Although the respondent acknow edged that
he had been convicted on July 24, 1974, of sexual abuse of a m nor
in the second degree and received “three years probation,” the issue
of whether or not he had commtted an offense identified in section
212(a)(2) of the Act was not specifically addressed and resol ved.

2 As the alien is named in a Notice to Appear (Form I-862), the
proper termfor such a person is “respondent.” 62 Fed. Reg. 10, 312,
10,330 (1997) (to be codified at 8 CF.R 8§ 1.1(r)) (interim
effective Apr. 1, 1997).

5 Wiile the dissent urges that this “is not the real issue before
us,” this in fact was the basis of the Inmigration Judge's decision
in this case, which is now before us on appeal. Mtter of Collado,
InterimDecision 3333, at 12 (Bl A 1998) (Rosenberg, dissenting).
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Rat her, the Immgration Judge, relying on Rosenberg v. Fleuti,
supra, terminated renmoval proceedings, determning that the
respondent had nade only a “brief, casual, and innocent” departure
from the United States. The Service appeal ed, arguing that the
respondent was properly charged as an arriving alien who was
i nadm ssi bl e despite his | awful permanent resident status, because,
appl ying section 101(a)(13)(CO(v) of the Act (to be codified at 8
U S C 8§ 1101(a)(13)(O(v)), the respondent nust be regarded as
“seeking an admi ssion” into the United States.

1. | SSUE

The issue before us in this case is whether the I mmgration Judge
correctly decided that the Fleuti doctrine permits or requires the
adm ssion into the United States of a returning |awful permanent
resident who falls within the definition of section 101(a)(13)(C) (V)
of the Act, if the lawful permanent resident’s departure fromthe
United States was “brief, casual, and innocent.” O, stated
ot herwi se, whether a |awful permanent resident described in sections
101(a)(13) (O (i)-(vi) of the Act is to be regarded as “seeking an
adm ssion into the United States for purposes of the immgration
laws,” without further inquiry into the nature and circunstances of
a departure fromand return to this country.

[11. STATUTES

Shortly before the respondent’s return to the United States, the
laws of this country concerning entry were changed with the
enactment of the IIRIRA. Previous to this enactnent, “entry” was
defi ned at section 101(a) (13) of t he Act , 8 u s C
§ 1101(a)(13)(1994), as foll ows:

The term “entry” nmeans any conming of an alien into the
United States, from a foreign port or place or from an
outlying possession, whether voluntarily or otherw se,
except that an alien having a | awmful permanent residence in
the United States shall not be regarded as making an entry
into the United States for the purposes of the inmgration
laws if the alien proves to the satisfaction of the
Attorney General that his departure to a foreign port or
pl ace or to an outlying possession was not intended or
reasonably to be expected by him or his presence in a
foreign port or place or in an outlying possession was not
voluntary .
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This definition was the one considered by the Suprene Court in

Rosenberg v. Fleuti, supra. However, by the time of the
respondent’s return to the United States on April 7, 1997, this
definition of entry was no longer in effect. I nst ead, section

101(a) (13) of the Act was effectively anended as of April 1, 1997,
to define the ternms “adm ssion” and “admitted.” Section 101(a)(13),
as anended by the Il RIRA, now provides, in relevant part:

(A) The ternms “adm ssion” and “adnitted” nean, wth
respect to an alien, the lawmful entry of the alien into the
United States after inspection and authorization by an
i mm gration officer.

(C An alien lawfully admtted for permanent residence
in the United States shall not be regarded as seeking an
adm ssion into the United States for purposes of the
immgration |laws unless the alien --

(i) has abandoned or relinquished that status,

(ii) has been absent from the United States for a
continuous period in excess of 180 days,

(iii) has engaged in illegal activity after having
departed the United States,

(iv) has departed from the United States while under
| egal process seeking renoval of the alien from the
United States, including renpval proceedings under this
Act and extradition proceedings,

(v) has comitted an offense identified in section
212(a)(2), unless since such offense the alien has been
granted relief under section 212(h) or 240A(a), or

(vi) is attenpting to enter at a tinme or place other
than as designated by immgration officers or has not
been adnmitted to the United States after inspection and
aut horization by an immgration officer

V. ANALYSI S AND CONCLUSI ON

Section 101(a)(13) of the Act is a definitional provision that has
been completely revised by Congress through the IR RA Section
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301(a) of the IIRIRA amended section 101(a)(13) of the Act by
entirely supplanting the definition of “entry” with definitions for

the ternms “adnmission” and “adnitted.” Section 101(a)(13)(C
specifically addresses the treatnent of |awful pernmanent residents
in the restructured statutory schene. We read that section, in
keeping with its definitional character, to create a dichotony. It
specifies a general rule that an alien lawmfully admtted for
per manent residence is not regarded as seeking adm ssion. It then
specifies the exceptions to the general rule, specifically, the
ci rcunstances under which a lawful permanent resident wll be
regarded as seeking an adnission. In our judgnent, it would be

i nconsistent with the definitional nature of this provision to read
it, as does the dissent, to create either a third category or an
undefi ned second category of | awful pernmanent residents who nmay or
may not be regarded as seeking an adm ssion, depending on a wholly
unspecified set of criteria that, presumably, would be devel oped by
case- by-case adjudication.* Rather, we find that the plain | anguage
of this definitional provision conmpels the finding that, under
section 101(a)(13)(C(v) of the Act, a lawful pernanent resident who
has committed an offense identified in section 212(a)(2), who has
not since such time been granted relief under sections 212(h) or
240A(a) (to be codified at 8 U.S.C. 8§ 1250a(a)), who departs the
United States and returns, shall be regarded as seeki ng an adm ssion
into the United States despite his | awful permanent resident status.?®

“ W& note that Congress is clearly aware of the concept of “brief,
casual, and innocent” absences, as it previously incorporated this
concept in other provisions of the Act. See, e.qg., sections
244(b) (2), 245A(a) (3) (B), 8 us.C 8§ 1254(hb) (2),
1255a(a) (3)(B) (1994). However, no general exception for “brief,
casual, and innocent” absences was included in section 101(a)(13),
as anended by the IIRIRA. In fact, the previous use of the “brief,
casual, and innocent” concept in section 244(b)(2) of the Act
pertaining to eligibility for suspension of deportation, was not
carried forward by Congress in the IIRIRA's new cancell ation of
renoval provi sions. Rat her, section 240A(d) of the Act (to be
codified at 1250a(d)) sets forth specific “special rules” relating
to continuous residence or physical presence.

5> The dissent argues that the “plain nmeaning” of section
101(a)(13)(C) is clear and unanbi guous, and that it sinply specifies
those returning | amful permanent residents who may not be regarded
as seeking adm ssion, rather than providing by definition a
statutory “bright line” for determining which returning |aw ul
per manent residents shall be considered to be seeki ng adm ssion. As

(continued...)
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Moreover, we do not find that a contrary result is nmandated by the
Supreme Court’s decision in Rosenberg v. Fleuti, supra. Aside from
the fact that neither an Immgration Judge nor this Board has the
authority to rule upon the constitutionality of the laws we
adm ni ster, the anmended section 101(a)(13)(C) of the Act no | onger
defines the term“entry” and no |onger contains the term“intended,”
which forned the central basis for the Supreme Court’s reasoning in

Rosenberg v. Fleuti. I nstead, the anmended section specifically
defines the circunstances under which a returning | awful permanent
resident will be deemed to be seeking admission into the United

States. Thus, we find that the Fleuti doctrine, with its origins in
the no longer existent definition of “entry” in the Act, does not
survive the enactnent of the IIRIRA as a judicial doctrine. Rather

Congress has now amended the law to expressly preserve sonme, but not

5(...continued)

di scussed above, we obviously do not agree that this is the “plain
meani ng” of this definitional provision or the neaning that is
conmpel led by its grammatical construction. Gven the plain |anguage
of this provision and its placement in a definitional section, not
in a discretionary relief provision, for exanple, such a reading of
the statute strikes us as exceedingly strained. In our view the
di ssent cannot acknow edge any anbiguity in this statutory |anguage
because this is an instance, perhaps rare, in which the |egislative
hi story makes clear that this |anguage was intended to reach
precisely the opposite result of that advanced by the dissent. The
amended definition was intended to preserve only “a portion” of the
Fleuti doctrine. See legislative history cited infra note 6. It
was not enacted, in effect, to expand that doctrine and to provide
a nore generous starting point from which it would be determ ned
whet her a returning | awful permanent resident should be treated as
an alien seeking adnission. Mor eover, the understanding of the
drafters of this provision was that this | anguage “stat[ed] that a
returning |awful permanent resident alien is seeking admi ssion if
the alien . . . has entered the United States . . . wthout
inspection.” Id. (enphasis added). Thus, it is clear that this
| anguage was intended to define which returning |awful pernmanent
resi dents would and would not be treated as seeking adm ssion into
the United States. The Joint Explanatory Statenment of the Conmittee
of Conference, acconpanying the Conference Report on H R 2202

states that “[w]ith certain specified exceptions (including in the

case of an individual who . . . has conmitted an offense identified
in section 212(a)(2)), a returning |lawful permanent resident alien
shal |l not be considered to be seeking adm ssion.” H R Rep.

No. 104-2202, § 301(a), available in 1996 W 563320 and 142 Cong.
Rec. H10, 841-02.
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all, of the Fleuti doctrine, as that doctrine devel oped follow ng
the Suprenme Court’s 1963 decision. ©

For exanpl e, under section 101(a)(13)(Q(ii) of the Act any absence
of a lawful permanent resident for a continuous period in excess of
180 days is now deternminative of whether the alien is to be deemed
to be seeking adm ssion, but absences of shorter duration will not
be of any consequence in this regard. Section 101(a)(13)(C(v)
categorizes certain | awful permanent residents as seeki ng adni ssion
to the United States who may otherwise have fallen within the
paranmeters of the “brief, casual, and innocent” departure category,
as the paraneters of that category have been devel oped in case |aw
subsequent to Rosenberg v. Fleuti, supra. See, e.qg., Zinmerman v.
Lehmann, 339 F.2d 943 (7th Cir.)(holding that Fleuti protected from
exclusion proceedings an alien who had a previous crimnal
conviction and attenpted to enter the United States wi t hout proper
docunentation), cert. denied, 381 US. 925 (1965); Matter of
Quintanilla-Quintanilla, 11 I&N Dec. 432 (BIA 1965). And section
101(a)(13) (O (vi) of the Act mmkes clear that any departure of a
| awful pernmanent resident followed by an entry into the United
States without inspection will be a neani ngful departure.

The Suprene Court, in Rosenberg v. Fleuti, stated that “Congress
unquestionably has the power to exclude all classes of aliens from
this country, and the courts are charged with enforcing such

excl usi on when Congress has directed it.” Rosenberg v. Fleuti,
supra, at 461. Her e, in the revised version of section

101(a)(13) (O of the Act, we consider a congressional directive not
contained in the previous version of that section and not before the
Supreme Court when it decided Fleuti. The plain reading of this
amended law is that Congress has directed that a returning | awful

6 The ultimately enacted definition in section 101(a)(13)(C) of the
present law has its origins in earlier House bills. See H R 2202,
104th Cong. § 301 (1996). The Report of the Committee of the
Judiciary of the House of Representatives issued in conjunction wth
H R 2202 reflects that the amendnent to section 101(a)(13) was
i ntended “to preserve portion of the Fleuti doctrine

However, this section |ntends to overturn certain |nterpretat|ons of
Fleuti by stating that a returning |l awful permanent resident alien
is seeking adnission if the alien is attenpting to enter or has
entered the United States without inspection . . . .” HR Rep. No.
104-469, pt. 1, at 225-26 (1996) (enphasis added)(footnotes
omtted). The ultimte |anguage enacted by the I RIRA was |argely
i dentical to, but sonewhat nore restrictive than, the |anguage in
section 301(a) of H R 2202.
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per manent resident who is described in sections 101(a)(13)(O)(i)-
(vi) of the Act shall be regarded as “seeking an adm ssion” into the
United States, without regard to whether the alien’s departure from
the United States mght previously have been regarded as “brief,
casual , and innocent” under the Fleuti doctrine. Further, we find
that as an “applicant for adm ssion” to the United States, such an
alien is subject to a charge of inadmissibility under section
212(a) of the Act. See section 240(c)(2)(A) of the Act; 62 Fed

Reg. 10,312, 10,368 (1997) (to be codified at 8 C.F.R § 240.8(b))
(interim effective Apr. 1, 1997).7 W note that in an anal ogous
situation under prior law, the Supreme Court held that Congress
could provide in the case of a returning | awful pernmanent resident
that the determinations of both “entry” and the existence of
excl usi on grounds could be made at an excl usion hearing. Landon v.
Pl asencia, 459 U S. 21, 32 (1982).

Accordingly, the decision of the Immgration Judge will be vacated
and the record will be remanded for further proceedi ngs, at which
tine it should be determ ned whether the respondent has conmitted an
offense as identified in section 212(a)(2) of the Act and is
i nadm ssi ble under that section of law? If so, it should be
det ermi ned whet her the respondent is eligible for and warrants any
relief fromrenoval

Finally, because we find that the Imrgration Judge's basis for
term nating the renoval proceedings in this case was in error, his
order directing the rel ease of the respondent from custody on that
basis is vacated. See 62 Fed. Reg. 10,312, 10,360 (1997) (to be
codified at 8 CF.R § 236.1(c)(5)) (interim effective Apr. 1,
1997); see also 8 CF.R § 3.19(d) (1997).

7 Because the Inmgration Judge term nated proceedings on Fl eut
grounds, he did not reach -- and the parties did not otherw se
address -- the proper allocation of the burden of proof once an
alien seeking admi ssion to the United States establishes that he or
she is a |l awful permanent resident. Accordingly, that issue is not
at present before us in this case.

8 On appeal the respondent argues that his crinme does not constitute
an aggravated felony as defined at section 101(a)(43) of the Act.

This determ nati on does not affect the outcome of our decision, as
he is charged with excludability as an alien who has conmtted a
crime involving noral turpitude. W note that the respondent states
that he has included his conviction docunents with his appeal, but

no such docurments are in the record of proceedings or included with
t he respondent’s appel |l ate subni ssion

8
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ORDER: The May 21, 1997, decision of the Immgration Judge is
vacat ed.

FURTHER ORDER: The record is remanded to the Inmgration Judge for
further proceedings consistent with the foregoing opinion and for
the entry of a new deci sion.

Board Menber GCustavo D. Villageliu did not participate in the
decision in this case.

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully dissent.

The matter before us presents an extrenely inportant case involving
the fundanmental rights and liberty interests of the respondent, who
is a lawmful permanent resident (“LPR') of nobre than 25 years, in
whi ch the stakes are undeniably high. It raises the critical issue
of what individual protections and procedures under the immgration
laws nust be afforded a |awful permanent resident who presents
hi msel f to imm gration inspectors upon his return to this country
froma brief, casual, and innocent trip abroad and is alleged to be
subj ect to renoval.

| find that there are two parallel questions presented. The first
gquestion is, what is the nmeaning of section 101(a)(13)(C) of the
Immigration and Nationality Act, as amended by the enactnent of the
[Ilegal Inmmgration Reformand I nmgrant Responsibility Act of 1996,
enacted as Division C of the Departnments of Commerce, Justice and
State, and the Judiciary Appropriations Act for 1997, Pub. L. No.
104-208, 110 Stat. 3009-546 (“IIRIRA")(to be codified at 8 U. S.C
§ 1101(a)(13)(C)), and how is it best interpreted consistent with
rel evant constitutional considerations?

In other words, what does it mean to nake a bl anket statement in
the statute that all persons already lawmfully admtted for permanent
residence are not to be treated as though they are seeking to be
adnmtted, and then to list six categories in which the mandatory
rule that | awful permanent residents are not to be so treated does
not apply? Does it mean that those falling into the six categories
my be treated as seeking to be admitted despite their [|awf ul
resident status, or does it nean that they nust be treated as
seeking to be adm tted?
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In particular, the statute specifically mandates that certain
permanent residents “shall not be regarded as seeking admi ssion,
unl ess” one of six enunmerated circunstances apply. See section
101(a)(13)(C). Apart fromthis threshold enunciation, however, the
statute is silent and does not mandate any particular treatnent in
the event that one or nore of such circunstances do apply to a
| awf ul pernmanent resident.

The second question is, may the Inmmgration and Naturalization
Service enforcement armcharge a returning | awful pernmanent resident
as an “arriving” alien -- that is, as an individual seeking to be
admtted to the United States -- with inpunity? In other words,
despite the fact that the designation as an arriving alien
ultimately affects fundanental rights that warrant a due process
hearing and review at the agency | evel, does the statutory |anguage
require a reading that leads to the conclusion that it is the
Service's call as to who is and who is not an “arriving” alien,
completely insulated from review by an Immgration Judge or the
Board of |nmgration Appeal s?

The mpjority insists on taking the position that it is deciding
this case on the nost narrow of grounds, determ ning only whether or
not the “Fleuti doctrine” continues to exist followi ng enactment of
the ITRIRA. It is true that the statute, as anended by the |1l RIRA,
codifies, in part, certain, specific aspects of the doctrine that
grew out of the decision in Rosenberg v. Fleuti, 374 U S. 449 (1963)
(“Fleuti doctrine”). However, the Fleuti doctrine means, at the
very least, that so long as the law differentiates between those who
are already permanently and |lawfully here, and those who are seeking
to be here, an individual who is a |lawful permanent resident who
returns to this country after a departure that is brief, casual, and
i nnocent should not be treated as though he or she were seeking
adm ssion to this country, solely because he or she ventured abroad.
See also Landon v. Plascencia, 459 U S. 21 (1982); Jubilado v. INS
819 F.2d 210 (9th Cir. 1987); Yanez-Jacquez v. INS, 440 F.2d 701
(5th Cir. 1971).

The majority’s conclusion that, apart fromcodification of sonme of
its aspects by inplication in section 101(a)(13)(C of the Act, the

Fleuti doctrine has ceased to exist, is without any basis in the
statute as anended, and, in fact, is contrary to the | anguage of the
st at ute. | cannot agree, as the mmjority concludes, that the

statutory language or its necessary interpretation, creates an
absol ute dichotomy in which a returning |awful permanent resident
either my not be treated as an arriving alien, or nmust be so
treated. Cf. Matter of Collado, Interim Decision 3333, at 4-5 (BIA
1998). Instead, | read the statute as |eaving open to an inparti al

10
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adj udi cator the determ nation of how to treat a |awful permanent
resi dent to whom one or nore of six circunstances do apply. That
determ nation, which | believe remains subject to the consideration
of factors developed following the Suprene Court’s decision in
Rosenberg v. Fleuti, supra, and a variety of other discretionary
consi derations, is not for the Service, the prosecuting party, to
make. It is for the quasi-judicial decision-mker -- either the
| mmigration Judge or the Board -- to assess and adj udi cate.

| therefore conclude that the majority has erred in interpreting
the statutory | anguage, and, as a result, inproperly abdicated our
adj udi catory authority, contrary to law and regulation
Consequently, | dissent.

. FRAM NG THE | SSUE

The statute presently provides for a single proceeding, called a
removal hearing, in which the Service may prosecute its allegations
and charges against a noncitizen, and it is in this proceeding that
such allegations and charges shall be deterni ned. See sections
240(a)(3), (e)(2) of the Act (to be codified at 8 US.C
88 1229a(a)(3), (e)(2)). The respondent, who is a |awful permanent
resident of the United States, is charged only wth being
i nadm ssi ble wunder section 212(a)(2)(A)(l) of the Act (to be
codified at 8 U.S.C. § 1182(a)(2)(A) (1)) for having been convicted
of a crime of noral turpitude. Therefore, if it is determ ned that
it is inappropriate to treat the respondent as an arriving alien, he
woul d not be subject to charges of inadmssibility and it would be
proper for an Inmgration Judge to term nate the proceedi ngs as the
| mmigration Judge did here.!

Al t hough the nmmjority begins its opinion by stating that the
“di spositive issue” is whether Rosenberg v. Fleuti, supra, “has

11t mght be argued that if a person is found not to be “seeking
adm ssion,” the court should enter its finding and proceed on the
basis of that finding, rather than term nate the case, since there
is now only one proceeding, renoval, rather than the two that
exi sted previously (exclusion and deportation). Section 240(a)(3)
of the Act; see also section 240(e)(2) of the Act. The Service has
the option of charging an individual under any provision of the Act
it believes to have been violated, and it is beyond the scope of
this opinion to address whether the principles of res judicata would
bar the Service from recharging an individual with a ground of
deportability should charges of inadmissibility be terminated, as |
bel i eve they should be here.

11
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survived” the enactnent of the IIRIRA that is not the real issue
before us. Matter of Collado, supra, at 2-3.2 The real issue is
whet her the statute requires that a |lawful pernmanent resident who
departed and returned to the United States in a manner that can be
characterized as brief, casual, and innocent, or otherw se not
meani ngful ly disruptive of his |lawful pernmanent resident status,
nust be treated as an “arriving alien” as that termis used in the
I RIRA, nerely because the Service has elected to charge hi munder
one of the categories that constitute exceptions to the statutory
mandate that a returning lawful permanent resident may not be
treated as an arriving alien seeking adni ssion.

The critical corollary to this principal issue is, as inplicitly
stated by the majority, whether the statute nandates that we (i.e.,
the | nmigration Judges and the Board of Inmm gration Appeals, who
make up the quasi-judicial bodies deternmining issues involving
removal arising under the Immgration and Nationality Act) are
required to accept the Service's characterization of the returning
resident’s status “without further inquiry into the nature and
circunmstances of the departure from and return to” made by the
lawful resident alien. Matter of Collado, supra, at 3. In other
words, may the Service unilaterally deternm ne, wthout a hearing of
any sort and without regard to the nature of the lawful resident’s
departure and return, that he is to be treated as an arriving alien
for purposes of determ ning which charges are brought agai nst him
how the burden of proving those charges shall be allocated, what
relief may be available to him and what the statute allows or
requires in terns of detention pending resolution of those charges?
Thi s question has both practical and constitutional inplications.

Although | note the potential for conflict with the United States
constitution, both in ternms of an absolute standard differentiating

2 Indeed, the mmjority equivocates about the real i ssue,
acknow edging later in its opinion that the issue is whether the
Fleuti doctrine itself either “permts or requires” the adm ssion
to the United States of a returning lawful permanent resident as
defined in the new section 101(a)(13)(CO(v) of the Act if the
respondent’s departure is “brief, casual and innocent.” Matter of
Col | ado, supra, at 3. (enphasis added). Moreover, the mjority
finally settles for franming the issue as whether the return of a
| awf ul perrranent resi dent described |n sections 101(a)(13)(C)(I)
(vi) of the Act “is to be regarded as ‘seeking an adm ssion . .
without further inquiry into the nature and circunstances of a
departure fromand return to this country.” 1d. (enphasis added).

12
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the treatment of |awful permanent resident aliens who briefly depart
and return to the United States and those who do not, and a reading
of the statute that essentially deprives a | awful pernmanent resident

alien of the procedural due process protections, | recognize that we
are not authorized to address the constitutionality of the |aws we
interpret and administer. W are, however, authorized and

encouraged to construe these laws so as not to violate
constitutional principles. M reading of the statute, unlike that
of the majority, allows ne to resolve the issue presented wi thout
rai sing constitutional concerns.

[1. CONSTRUCTI ON OF LANGUAGE | N THE STATUTE

It is my position that the plain statutory | anguage, “shall not [be
regarded as seeking admission] . . . wunless [the individual is
within one of six subcategories],” discussed bel ow, mandates only
that lawful returning residents who do not come within the six
articul ated subcategories may not be treated as seeking admni ssion,
and expressly | eaves open for an individual determ nati on nade by an
i mpartial adjudicator how others who do fall within those categories
are to be treated. Nothing in the mjority opinion directly
addresses or refutes that straightforward reading of the statute.
Matter of Collado, supra, at 6 n.5. In fact, they state only that
“Igliven the plain neaning of this provision and its placenent in a
definitional section, not in a discretionary relief provision,”
reading the language literally strikes them as strained, and they

ultimately acknow edge that the |anguage is plain. [d. Al that
the majority’s judgnent -- that it would be “inconsistent with the
definitional nature of the provision” -- nmeans is that the majority

is nore confortable reading the statute “plainly” as a “bright line”
provi sion absolutely requiring treatment of an individual charged
by the Service as an “arriving alien,” i.e., as an individual who is
regarded as seeking admission to the United States, rather than
assessing a variety of relevant factors thensel ves before making
that determi nation. [|d. at 5.

The ultimate resolution of the issues before us is not properly
based on what the majority nay prefer, or whether a straightforward
readi ng of the statute (pernmitting, but not requiring, treatment of
certain returning permanent residents charged by the Service as
“arriving aliens”) necessitates our engaging in an evaluation of
various factors before determ ning whether it is appropriate to
treat an individual so charged by the Service as seeking adni ssion
to the United States. The ultimate resolution depends on what the
statute actually says.

13
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A. Specific Language in the Statute

Qur focus must be on the | anguage of the statute. |If this |anguage
is plain, that ends the inquiry as to what Congress neant or
i nt ended. Chevron, U S. A, 1Inc. v. Natural Resources Defense
Council, Inc., 467 U S. 837, 843 (1984) (holding that when the plain
nmeaning is clear, the inquiry ends: the court “nust give effect to
t he unambi guously expressed intent of Congress”). W must assess

the matter before us according to the plain |anguage of the
statutory section considered in the context of the statute as a
whol e. INS v. Cardoza-Fonseca, 480 U. S. 421, 431 (1987); INS v.
Phi npat hya, 464 U.S. 183, 189 (1984); see also Matter of Fuentes-
Canpos, Interim Decision 3318 (Bl A 1997).

In this case the | anguage is clear and understandabl e according to
common usage. |t unanbi guously nmandates that an LPR shall not be
regarded as “seeking adm ssion” when none of the six conditions ((i)
through (vi)) obtain. It wunanbiguously pernits, but does not
mandat e, that an LPR may be regarded as “seeking adm ssion” if one
or nore of the Iisted condition obtains. |f Congress had intended
to mandate that an arriving LPR shall be regarded as “seeking
adm ssi on” when one of the six conditions obtain, it would certainly
have enacted different |anguage than it did.

The statute states in pertinent part:

An alien lawfully admitted for pernmanent residence in the
United States shall not be regarded as seeking an adni ssion
into the United States for purposes of the immigration | aws
unl ess the alien --

(v) has comitted an offense identified in section
212(a)(2), unless since such offense the alien has
been granted relief under section 212(h) or
240A( a) .

Section 101(a)(13)(Q(v). It is inportant to note that Congress did
not state:

An alien lawfully admitted for pernmanent residence in the
United States shall not be regarded as seeking an adni ssion
into the United States for purposes of the inmgration
laws; but if the alien . . . (v) has conmtted an of fense

14
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identified in section 212(a)(2), such alien shall be
regarded as seeking adni ssion.

There is no basis on which to conclude that Congress’ silence in not
mandating that individuals falling within the six exceptions nust be
treated as arriving aliens is due to an "accident of draftsmanship."
INS v. Phinpathya, supra, at 191.

The obvious neaning of the section, as worded, is that it is
mandat ory that a respondent shall not be deemed an “arriving alien”
if heis alawful permanent resident. Then, followi ng this genera
proscription are six exceptions, introduced by the term “unless.”
The dictionary defines “unless” as “except under condition that.”
When attached to a proposition or rule, the term*“unless” introduces
a clause that states conditions under which that proposition or rule
is no |longer valid.

The Service's position in this case, which the mjority has
adopt ed, assunes that if one of the conditions following the term
“unl ess” obtains, then the negative proscription — “shall not be
regarded as an arriving alien” -—becomes a positive one: “shall be
regarded as an arriving alien.” This assunption is clearly
incorrect. “Unless” in the English construction “shall not .
unless . . .” means that if the conditions stated are net, what
follows the “shall not” becones perm ssible but not nmandatory. The
succeedi ng paragraphs denonstrate that the conditions follow ng the
term “unl ess” are necessary in order to consider an LPR an arriving
alien, but they are not sufficient to do so. Sonething nore, which
| believe in this case is a determ nation based on consideration of
various individual factors relevant to the particul ar departure and
the specific violation of the imm gration |law charged, is required
before it is appropriate to treat an LPR as an arriving alien who is
to be regarded as seeking adni ssion.

Furthernore, the construction “shall not . . . unless” has this
obvi ous meaning in legal parlance as well as in plain English usage.
For exanple, in a condemmation proceeding instituted to acquire
particular property, the court shall not order the party in
possession to surrender possession in advance of final judgnent
unless certain conditions are net, such as the filing of a
decl arati on of taking, and the subm ssion of a deposit. 42 U S. C
§ 1594a(c)(2)(1994). If the conditions are nmet, the court is not
mandated to order the property surrendered, but only authorized to
do so. The court is prohibited from doing so if the conditions
following “unless” are not net. The |anguage of our constitution,
as well as that of other statutes and judicial decisions, provides
addi ti onal exanples, including:
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(1) A wit of habeas corpus "shall not be granted unless .
the applicant has exhausted the renmedi es available in the courts
of the State." 28 U.S.C. § 2254(b)(1994) (enphasis added).
Exhausting state remedies is a necessary condition precedent to
granting the wit in federal court, but is obviously not
sufficient to obligate the federal court to issue the wit.

(2) Article I, section 9, clause 2 of the Constitution provides:
"The Privilege of the Wit of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the
public Safety may require it." (Enmphasis added.) Even if there
is arebellion, and even if public safety may require suspending
the right, those situations in thenmselves do not nandate a

suspension but only permt it. (This construction does not
depend on the use of the term "my" but on the neani ng of "shall
not . . . unless." If, for instance, the last clause were
changed to sinmply say, "except in cases of rebellion or public
safety," the whole English sentence would still only pernit and

not mandate suspension of the right when the condition is net).

(3) "[E]vidence of the defendant's ability to pay shall not be
admtted wunless and wuntil the party entitled to recover
establishes a prima facie right to recover [punitive damages]."
O. Rev. Stat. 8 30.925(2) (1993)(enphasis added). Once the
right to recover punitive damages is established, the party may,
but is not required to, subnmit evidence about the opponent's
ability to pay.

(4) Under the Federal Tort Clains Act an "action shall not be
instituted . . . unless the claimant shall have first
presented the claim to the appropriate . . . agency."
28 U.S.C. § 2675(a)(1994) (enphasis added). A clainmnt who has
first presented the claimto the appropriate agency is pernmitted
but not required to bring a federal suit.

(5) "'[A] physician shall not perform an abortion upon [a woman
| ess than 18] unless . . . he first obtains the informed consent
both of the pregnant woman and of one of her parents . . . .'"
Pl anned Parenthood v. Casey, 505 U.S. 833, 904 (1992)(quoting 18
Pa. Cons. Stat. 8§ 3206 (1990))(enphasis added). A physi ci an
recei ving such consent is not obligated by this | anguage to perform
an abortion once the conditions are net, but is only permtted to
do so, while being prohibited fromdoing so if the condition is not
nmet .

B. Placement Wthin the Statute
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The fact that the statutory section we are charged with considering
is found within a definitional subsection of the statute does not
insulate it frombeing construed as possessi ng sonething other than

an absolute or unequivocal meaning as applied. The mgjority
provi des no authority for so concluding. To the contrary, there are
countless definitional subsections of the Immigration and

Nationality Act that have been found to require extensive
interpretation. 1In fact, the Supreme Court’s decision in Rosenberg
v. Fleuti, supra, involved the responsibility of the judiciary to
interpret and apply on a case-by-case basis, the nmeaning of a
definitional section of the statute. See section 101(a)(13) of the
Act, 8 U.S.C. § 1101(a)(13)(1994).

Since that time, two of the nost promi nent of these definitions
include the definition of what constitutes an aggravated felony
warranting renmoval fromthe United States and the definition of who
is to be considered a refugee entitled to protection in the United
States. Each of these definitions, and certainly the latter, have
been extensively interpreted by the Supreme Court, the | ower federal
courts, and this Board. |In the course of these interpretations or
their applications to individual cases, no such protestations were
rai sed by any adjudi catory body that, as the majority posits here,
because the |anguage was found in definitional sections of the
statute, these definitions were appropriately construed as creating
an “either/or” dichotomy, or neaning one and only one thing. Cf.
INS v. Cardoza- Fonseca, supra (acknow edgi ng and even mandati ng that
the further devel opment of the definition would necessarily be at
the agency level); Matter of Mdgharrabi, 19 | &N Dec. 437 (Bl A 1987)
(acquiescing in the ruling in NS v. Cardoza-Fonseca.)

Therefore, even were the | anguage, or its grammatical construction,
less than plain, | cannot agree with the majority that “it would be
i nconsistent with the definitional nature of this provision” to read
the as amended statute as providing, as an exception to the rule
that a returning | awful permanent resident shall not be regarded as
seeki ng adni ssion, a category of |awful permanent residents who may
or may not be regarded as seeking admi ssion. Matter of Collado
supra, at 5. The fact that inclusion in this category woul d depend
on the quasi-judicial bodies of the agency, such as the Inmmgration
Judges or this Board, making determinations in individual cases that
woul d be subject to “a wholly unspecified set of criteria that,

presumabl y, woul d be devel oped by case-by-case adjudication,” is not
a rational reason to read the statute contrary to its specific
terms. |d. Adjudicating individual cases and devel oping criteria

that go on to serve as guidelines to fair and consistent
adj udi cations in future cases is what we do.
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[11. | NTERPRETATI ON AND APPLI CATI ON OF THE PROVI SI ON

At |least three additional points support the plain reading of the
statuary | anguage as | posit it above. First, Congress is presuned
to be aware of existing | aw when it anends a statute, and Congress
did not expressly overrule the decision in Rosenberg v. Fleuti,
supra, or any of its progeny. MNary v. Haitian Refugee Center,
Inc., 498 U. S 479, 481 (1991); cf. former section 244(b)(2) of the
Act, 8 U S.C. 8§1254(b)(2) (1988), added by Inmgration Reform and
Control Act of 1986, Pub. L. No. 99-603, § 315(b), 100 Stat. 3359,
in which Congress expressly indicated its intent to overrule the
Suprene Court’s 1984 decision in |NS v. Phinpathya, supra.

In fact, the spirit of the Fleuti doctrine has been preserved in
the IIRIRA by the express inclusion in the statute itself of
conditions pertaining to a returning resident’s maintenance of his
| awful status, the length of his absence, and the |ack of his having
engaged in illegal activity after departing, under which it is
mandatory that he not be treated as an arriving alien. Thi s
codification in section 101(a)(13)(C) of certain of the criteria in
the Fleuti doctrine creates a clear, objective bottom |line not
requiring case-by-case consideration of the character of the
returning resident’s absence. For exanple, any LPR who | eaves the
United States for 179 days can rest assured that it is nandatory
that he or she shall not be considered an “arriving alien” upon
returning to the United States (provided that none of the other
condi tions obtain).

The fact that this codification establishes a mandatory bottom | i ne
or threshold consistent with the spirit of the Fleuti doctrine,
however, does not support a conclusion that the doctrine is
i nappl i cabl e to persons not coning under the nandatory protection of
the statute. As noted, the statute is utterly silent as to the
continued vitality of the Fleuti doctrine. Therefore, if the LPR
remai ns outside the United States for 181 days, he or she runs the
sane risk as before the law was anended, when establishing
entitlement to being treated as though no departure and entry had
occurred required a case-by-case determ nation that the departure
was brief, casual, and innocent.

In addition, the fact that the Fleuti doctrine originated in the
course of interpreting a statute in which the term nology was
“seeking to enter,” or “making an entry,” rather than “seeking to be
adm tted” does not preclude the applicability of the criteria
contained in that doctrine under the present statute. The doctrine
has taken on a life of its own.
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Under either version of the statute, it is generally advantageous
to the returning resident not to be treated as making an entry or
seeking to be admtted. Avoiding such a classification acknow edges
the greater ties with this country possessed by a pernanent resident
and it affords that individual the benefit of nore preferred
treatment and greater opportunities available to noncitizens already
within this country.

Under the present statute, the adjudicator is not limted to
considering only those criteria associated with the Fleuti doctrine
in determ ning whether a returning resident who may be treated as an
arriving alien, will be treated as such. A returning resident, |ike
the respondent, who may have conmitted or been convicted of a crine
listed in section 212(a)(2) of the Act, is not included in the
mandat ory prohi biti on agai nst being regarded as “seeki ng adni ssion.”
We may, therefore, find a particular LPR who has been convicted of
such a crine to be “seeking adm ssion.” This determ nation wll
depend on the presence or absence of various factors attendant to
both the nature of the departure and the violation in question. The
l ength and purpose of the departure, the time the conviction
occurred in relation to the departure, the action or inaction of the
Service with regard to the conviction prior to the departure, the
nature of the crine, the fact of or lack of rehabilitation, and
other factors that might touch on the safety and well-being of
people in the United States, including famly nenbers, are each
relevant to this determination. See Marincas v. INS, 92 F.3d 195
(3d Cir. 1996)(recogni zing that mi ni num due process procedures due
under a statutory right depend on the circunstances).

Second, the Board has observed that the Supreme Court requires us
to consider the plain nmeaning of the words used in the statute
“taken as a whole.” Matter of Fuentes-Canpos, supra (citing INS v.
Car doza- Fonseca, supra, at 431). This raises a final consideration
that convincingly denonstrates that it is permissible but not
mandatory to consider the returning LPR as seeking adnission if one
of the conditions (i) through (vi) obtains.

If we were to read the Act as if its |anguage meant “shall be
considered an arriving alien if " rather than “shall not .
unl ess,” an obvious anomaly woul d be presented: an LPR returning
froma brief stay abroad, who had conmtted or had been convicted of
a crime and then been admitted as an LPR or had deportation waived
woul d not be eligible for consideration as a person who had been
adm tted, but would necessarily be regarded as a person “seeking
adm ssion.” The only waivers explicitly recognized in section
101(a)(13) (O (v) of the Act as superseding the application of the
clause following “shall not” are waivers under sections 240A(a) and
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212(h) of the Act (to be codified at 8 U S.C. 88§ 1229b(a) and
1182(h)).

Under the majority’s absolutist reading of the statute, waivers
granted under section 212(c), and adjustnment of status under section
245 of the Act (to be codified at 8 U S.C. § 1255) would not be
recogni zed. This would mean that an individual who had been
admtted for |awful permanent residence follow ng a conviction nust
be treated as an “arriving alien” although his past conmi ssion of an
of fense al ready had been exam ned and either waived or determ ned
not to render himinadmni ssible.

W have stated clearly and w thout equivocation that an individual
who may be deportable for a given offense, but whose status is
adjusted is no longer deportable for that offense. Matter of
Rai nford, 20 I &N Dec. 598 (BIA 1992); Matter of Rafipour, 16 |&N
Dec. 470 (BIA 1978); cf. Matter of V-, 1 I1&N Dec. 273 (Bl A 1942).
We al so have recognized previously that an alien who has been
granted a wai ver of a ground of deportability is neither deportable
or excludabl e, meaning that he woul d not be renovabl e today. Matter
of Gabryel sky, 20 I &N Dec. 750 (Bl A 1993). Assuming that revisiting
a status determ nation by charging an individual with a violation of
the Act for the sanme conduct underlying a violation of the Act we
have wai ved ever woul d be appropriate, it would be the rare occasion
on which there would be any reasonable basis to treat such an
i ndi vidual as an “arriving alien” as opposed to sinply charging him
wi th bei ng deportable.

Third, in a closely related context, the Service recently has
acknowl edged that the statute does not mandate a reading that an LPR
nmust be treated as an arriving alien. See U S. Release |mmgrant
Jailed for a 1974 M sdeneanor, N Y. Tinmes, Cct. 25, 1997. In
revising its interpretation of the Transitional Period Custody Rul es
(“TCPR’) and finding that it has authority to parol e such persons as
the respondent, the Service has stated in a nenorandumto the field:
“[E]ffective inmediately for purposes of detention under the TCPR
only, the Service will regard as ‘lawfully admitted any applicant
for adm ssion who remains in status as a | awful pernanent resident
. . . ." See “Parole Authority for Certain Returning Residents \Wo
Have Committed Crinminal Ofenses,” Cct. 22, 1997.

Mani festly, if the Service has elected, in the face of the
statutory | anguage of section 101(a)(13)(C) of the Act, to assert
its authority to treat a returning resident who has conmitted a
crimnal offense as “lawfully admitted” for purposes of satisfying
eligibility requirements for release from detention, then the
statute cannot require that every lawful returning resident who
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comes within one of the six exceptions nust be treated as an
arriving alien.® Putting aside the qualifications inposed by the

Service in this menmorandum -- that this interpretation is only for
purposes of determining eligibility for rel ease fromdetenti on and
that only the Service can make such a deternmination -- it seens to

me necessary, unless the Service is acting unlawfully, to concl ude
that the statute allows a returning resident to be treated other
than as an arriving alien.

Finally, as | indicated in ny dissent in Matter of N-J-B-, Interim
Deci sion 3311 (Bl A 1997), if at all anbiguous, deportation statutes
must be read to favor the noncitizen. In addition, if there is any
anbi guity concerning the reach of the statutory |anguage, we should
be cognizant of the rule that courts nust give a restrictive
interpretation “if a broader nmeani ng woul d generate constitutiona
doubts.” United States v. Wtkovich, 353 U S. 194, 199 (1957).

Here, under the nmajority’'s interpretation, treatment of LPRs who
have traveled legally outside the United States would be
significantly worse than treatnent of those who have not depart ed.
Not only may the latter group be free from Service custody (with
access to review by an Immgration Judge) pending a fina
determ nation of their right to remain in the United States, but
they are not vulnerable to charges of having comrmitted certain
of fenses, and mnust actually have been convicted of such offenses
bef ore being charged with being renovable. | can find no rationa
basis in the law for such a distinction, and consequently, | believe
that a serious equal protection issue is raised by the course taken
by the majority. See generally Francis v. INS, 532 F.2d 268 (2d
Cr. 1976).

® The issue of eligibility to seek release from Service custody on
a bond is linked to the ultimte finding of whether a person is an
“arriving alien” under the regulation at 62 Fed. Reg. 10,312, 10, 330
(1997)(to be codified at 8 CF.R § 1.1(q)) (interim effective Apr.
1, 1997) (defined as any alien who “seeks adm ssion” to the United
States), because the Attorney General’'s regulations provide that
review by an Inmgration Judge “shall not apply with respect to: (I)
arriving aliens, as described in § 1.1(q) of this chapter . in
removal proceedings.” 1d. at 10,361 (to be codified at 8 CF. R
§ 236.1(c)(5)). Respondents other than arriving aliens may apply to
an Immgration Judge for “anelioration of terms of rel ease” at any
tine before a final order is entered under 8 CF.R § 240. 1d. (to
be codified at 8 CF. R 8§ 236.1(d)(1)).
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The statute as amended does not require anything nore than that we,
as adjudicators, engage in a process of assessing whether the
i ndi vi dual circunstances of a | awful permanent resident alien who is
alleged to fall within one of the six conditions that constitute an
exception to the mandatory prohibition against regarding himas an
arriving alien who is seeking adm ssion should be treated as though
he is seeking admission. As adjudicators, we are to exercise our
judgment as to whether the character of the departure nmade by a
| awf ul pernmanent resident alien and other relevant factors warrant
allowing the Service to treat that individual as seeking adni ssion
to the United States and to establish admissibility, or whether the
Service must pursue any all eged violation of the immgration |aw by
charging the individual with being deportable and bearing the burden
of proving the alien deportable and subject to renoval on that
basis. See Landon v. Plasencia, supra.

V. CONCLUSI ON

We need not distort the plain reading of the statute, which by
mandate precludes treating some |awful permanent residents as
“arriving aliens” and follow the Service's overzeal ous approach,
when the statute allows us the opportunity to exercise our quasi-
judicial judgment in the case of a returning |awful resident who is
not within the statutory mandate. W shoul d, instead, exercise our
judgment, beginning with a supportable reading of the statute
according to its |anguage. That reading requires an individua
determ nation of whether a longtine resident such as this
respondent, who is alleged to cone within the terms of section
212(a)(2) of the Act, should be treated as “arriving” or “admitted.”

| believe that the Immgration Judge was correct in deternining
that, although we are not prohibited fromtreating this respondent
as an “arriving alien,” it is not appropriate to do so. Because the
I mm gration and Naturalization Service charged the respondent as an
i nadm ssible alien when, in fact, he should be treated as being
within the United States, the charges they have brought nust fai
and the I mrgration Judge’'s decision should be upheld.
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